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Arising out of Order-In-Original No. MP/14/Dem/AC/2015/AP Dated: 29-06-2015
issued by: AssistantCentral Excise (Div-II), Ahmedabad-II

"ET Jl4"1<>1chc-l~/t;:1klclla.'I cfi"T ;;:rrJ-J" ™ qm (Name & Address of the Appellant/Respondent)

M/s Gujarat Techno Castings Pvt. Ltd.

~ c:lITTn ~ 3-fCfR;r ~QT * ~ 3ro=J8icf cITTcTT t ill a z 3mer h u zranfenf cf
aalg aT ala 3rf@ralt as 3-fCfR;r m WRT!l.'fUT ~ ~ tfi"{ "flc@T t I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

:lffid mcnR cITTWRf!lJUT~:
Revision application to Government of India:

(I) (cp) (@) #stzr 35u rm 3f@1fzr 1994 r rr 3aa c#rt aar av mart h a i qui 'Um

0 cji]" 3a-mr h ara uiqn 3iafa grteru 3daa 3fa fr4, 4I m<nR, ftm ~.~
fzrawr,aft #ifs, #a la »raa, ira mi, a{ feat-11ooo1 at RRa a@ 1

A revision application lies to the Under Secretary, to the Gpvernment of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

(ii) z4f m R gr hmasa zrfnan fa#t sisra zn 3rcr araTa * z f@sat
gisrar ~~ * a sna mi , zn f#fr aisrw m afgr-{ *mt%~ <ht{@ci-l

it zn fa#r aisrw ii ta ufn h ta g{ el
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(ca) mna h a fnst za er #rzifla m q zn m h fafaffsr ii 35uzta g
aset a usure la h Raz amasi ma h art fa@t lg zar qr iifa ]
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

3tfwl~ cifr~~ cfi :fRlFf cfi ~ \i'!T ~~ <=rRI cifr <TTf % 3TR ~ 3m \i'!T ~
't!Nr ~ ~ cB"~ 3rrwm, ~ cfi aRT LfTfur m ~ "CJx m ~ if fc!ro ~frr:r:r (.:r.2) 1998

tTM 109 "[RT~~ ~ "ITT!

0
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,(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, -~_nder Major Head of Account.

(2) ~ 3~ cfi m~ urITT ~ XCP'1 -qcp crrrur ~ m ~ cplf mm~ 200/- -rffR:r :fRlFf
6t ug it ufITT ~ XCP'1 -qcp crrruf it~ "ITT "ITT 1 ooo /- cifr ffl :fRlFf cifr ~ I

[ .
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is_ Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ftar gyca, a4ta Una zyca qi hara an4lRhr urmf@aw ,R 3rfh
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules mgde there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under ·~~c.t~..,--cg-as5je

of the Finance (No.2) Act, 1998. errs.. ··· · '

~~-~ (~) Pllll-llc!C'tl, 2001 cfi ~ 9 cfi~ FclPlfctt:c Wf3f~~-8 if qT ~
ii, )Ra sr # Ra Gm2gr ha f#ta ah m # ft ng-sr?i 3ft an2 al at-at
1Rjt #k per 5fa 3ma4a fat Gt a,Reg1a rel gar • qr qqgfhf a sift IT 36- i
fr!mfur 1B1 c~ :fRlFf cfi ~ cfi x-IT~ i'r3TR-6 'cf@R cifr ffl ~ ~ 'c!T~ I

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

affaar Genia if@r ft +mrt zgca, hrsq yea vi an r@tunrznavr
#t fa9hr 9)fear he cits i. 3. 3TR. cfi. ~, ~~cm-~
the special. bench of ;Custom, Excise & Service Tax Appellate Tribunal of West ±nck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

~~ 2 (1) ;cfj if~~ cfi 3@TcIT cifr 3i-i:frc;r , ~ cfi l=frWf if ft~,~
Ira zyc vi ara an@Ru -nnf@av1 (Rre€) aft uf@au 2fr 41fear, rsnanar« if 3TI-20, ~

~ l5iR-9cC't cfjl-ljjiJU;§, ffl1 "i1R, 3f6"~-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

a41 snra zyea (gr4@) Rana68), 2001 cifr tlNT 6 cfi ~ Wf3f ~--~-~ if Rcllffl!. ~~
an4lftu naff@raj 6t nu{ 3rqa fa6g srfh f; mg am#r # ar #Rii Rd usr TT« geT5
cifr lWT, ~ cifr lWT 3ITT C'l1llm ·Tzar fr u; s alan saan t cl'6f ~ 1000 /- -cffR:r ~mrft , ref sur grca at tr, ants at lWT 3ITT wnm TfllT ~~ 5 crrrur m 50 "C'lruf c'ICP. m m
~ 5000 /- #)a a)crft @flt sat sn zycan # ni, ants t lWT 3Tf'< C'l1llm TfllT ~~ 50 ----
"C'lruf a Ga Irr ? azi 6, 10ooo/- pl3 itf 1 'cffr #6Nt erzra firer l' ~. -+ ~ ' . -,A- R,- S p,, 0\---, -+ , · ,c.s\ONER 1.,,,,~
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Warf5a #a zw a avier al ur?ti za gr# st wjta a fa4t fa4fa 2r 4a at
zIlal T "ITT Gl"ITT \jCRf~ ctr 1l1o ft-Q;@ t 1 · ' :

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch o.f any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) zuf za am? i a{ np an?ii ar arritat re@ psir fry #ta ar 4rar fara fan star feyz rzst gg aft fa fa udt arfaa a fg zrnf,fa 3rfira
Irnf@raw at ya 34la ut ab€hr nr at va m4a fhur umar &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ...qRI rczI zyca atf@If1 197o zunr vizitfr ctfr 3qR--4 # aiaf fufRa Rh; 17r Ur 3m4a UTa 3mr?gr zarenfnfa fvfu qf@rant # am2a aultv If R &6.6.so ht a1 Ir4ra4 ye
fee «mm air afeg
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za ail iaf mmii at firwm cf@ f.1<:r:lr cnl 3ITT 'lfl t?:fR 3TTcbf1fo fcnm mar & cit fr ye,
ah4z snaa zcn viaa or4l4hr mrnf@raw (a=raffaf@) Pm1, 1o82 # fRa &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) v4la ca, =tu Una zycan vi hara 3r44hu ma@raw (free), # 4R ar@at # ma i
a4caria (Demand) yd is (Penalty) qiT 10% q4sa #ar 3far4 & 1 zrifa, 3rf@raw qaGar 1o#ls
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a.4tr 3er gr=a 3ilhara# 3iaia, gnf@ pztan "afar#ia"Duty Demanded)-
""0 (i) (Section) is 1up hGazafiffa rnT;

(ii) frznrarrcr&dz3fz#tr rnT;
(iii) rd}fezfail afr 6has er@r.

es> zrzqasrar 'ifar 3r4hr' iiuzd qasrRtcar i, 3r4tr' tRaa an #frq4 raaw fnrmm&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zu ca ,z arr2r a uf ar4a 7feraur ama si areas 3ruar area z av faa1fa z at air fn
oN ~W<n t- 10% arararar tr"{ ail srzi ha au faafa st BGf c.t1s t- 10% arararar a t sr a# el

.;, .;, .;,

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or g~ enalty
alone is in dispute." ,:•0 /,........,
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Order in appeal

3. Being aggrieved by the impugned order, the present appeal has been filed by the

0

0

The subject appeal is filed by M/s. Gujarat Techno castings Pvt. Ltd. near G.D.

High school, Saijpur Bogha, Ahmedabad (hereinafter referred to as 'the appellant) against

the Order in Original No.MP/14/DEM/AC/2015/AP (hereinafter referred to as 'the
impugned order) passed by the Assistant Commissioner, Central Excise,Div-II,

Ahmedabad-II (hereinafter referred to as 'the adjudicating authority'). The appellant is
engaged in the manufacture of cast article of iron or steel falling under Chapter 73 of

the Central Excise Tariff Act 1985.
2. The facts in brief of the case is, that the appellant had utilized the patterns,

supplied free of cost by the buyers during manufacturing of the final products i.e. CI
Casting and cleared finished goods without including the cost of such patterns in the

assessable value of finished goods. as per Explanation to Rule 6 of the Central Excise
Valuation (Determination of Price of Excisable Goods) Rules, 2000 cost of such patterns,

supplied free of cost by the buyer should form part of assessable in view of section

4(1)(b) of Central Excise Act, 1944 read with Rule 6 of Central Excise Valuation
(Determination of Price of Excisable Goods) Rules,2000. Further, the appellant submitted

a report of valuation for the period from March-2010 to March- 2014, came to the tune

of Rs.19,84,025/-and Excise duty of Rs.2,14,054/. The appellant has contravened the
provisions of the Rule 4 of the Central Excise Rules, 2002, as they failed to pay correct

amount of duty with intent to evade payment of duty; and all the contraventions by way
of suppression of facts, and liable for penal action under provisions of Section 11AC of the
Central Excise Act, 1944 read with Rule 25 ibid. SCN was issued demanding duty of

Rs.2,14,054/- with interest and penalty. Said SCN was decided vide above order and

confirmed the demand.

appellant on the following main grounds:
As per Section 4(1)(a) of Central Excise Act 1944 duty of excise is chargeable on the

value of goods sold at the time and place of removal where price is the sole
consideration and the assessee and the buyers are not related. In the present case
the buyers are not related and the department has not adduced any evidence that

the buyers are related.

They had actually included the cost of patterns supplied by the buyers in the

assessable value of finished goods in all the invoices. They also submitted certificate
from Cost Accountant .They rely on the case of Machino Plastics Ltd- 2013 (296) E.L.T.
356 (Tn. - Del.) The demand for the period prior to 17.03.2014 is hit by limitation

under Section 11A . The appellant unit was audited in August 2010 and July 2012
when the records were audited, but no objection was raised by the department.
Further the payment of duty on the value inclusive of the cost of patterns is
mentioned in the invoices and reflected in ER-1 returns. They rely on the case laws of
1. PAHWA CHEMICALS PRIVATE LIMITED reported at 2005 (189) ELT.257 (S.C) 2.

ESCORTS LIMITED (TED),FARIDABAD2009(235)E.L.T.55 (P&H) .
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That they had not withheld any information from the department or not provided

any false information with intent to evade payment of service tax, hence the penalty
under Section 11AC should not imposed. they relied upon the following decisions
case of :- 1. Continental Foundations Jt. Venture- 2007(216)E.L.T.177(S.C.) 2. Mysore

Kirloskar Ltd, 2008(226)E.L.T.161(S.O.) 3. Cosmic Dye Chemical 1995(75)E.L.T.721(S.0.)

4. Personal hearing in the case was held on 14.09.2016. Shri M.H.Raval,

Consultant; appeared on behalf of the appellant, and reiterated the contents of

the written submission. I have carefully gone through the case records, written
submission and submissions made during the personal hearing. The issue before me

is whether the finished goods i.e. CI casting cleared by the appellant has been properly
valued in the context of patterns supplied by customers free of cost. I find that, There
is no dispute that the apportioned cost of moulds for the period under dispute comes

to Rs. 19,84,025/-, as per valuation report prepared by their Chartered Engineer.

The appellant has submitted that the cost of pattern has formed part of the

O assessable value and submitted copies of some invoices wherein it is mentioned that
PATN, COST INCL. IN RATE'. i.e bill value is collected from the customer. However

no addition for apportioned cost of pattern is found to be made in the invoices to

arrive at the assessable value. When no such addition is explicitly made and a remark
would only prove that the rate per unit of quantity shown in invoice is the rate

charged when pattern are supplied by the buyer free of cost and this cost is not
borne by the appellant. Only cost borne by the seller out of the transaction value can
be said to have formed part of assessable value. The submission of the appellant

that Cost Accountant has certified that cost of patterns has been included in

assessable value is far from the facts as no such Certificate of Cost Accountant is
submitted by them in response to the subject SCN. Only Certificate submitted
by the appellant pertains to valuation of patterns and amortised cost attributable to

the clearances made during the period under question. he has not certified anything

0 in relation to inclusion of amortized cost to arrive at the assessable value.
5. I find that, In terms of Section 4(l)(a) of the Central Excise Act, 1944, duty of

excise is chargeable on value of goods ( be the transaction value) sold at the time and place

of removal where the price is the sole consideration and the assessee and the buyers are

not related person. However in the present case the patterns were supplied free of
cost by the buyers and hence transaction value is to be determined u/s 4(1) (b) read
with Rule 6 of Central Excise Valuation (Determination of Price of Excisable Goods)

Rules,2000.the text of Rule 6 of Central Excise Valuation ( Determination of Price of

Excisable Goods) Rules,2000 which reads as under:-

RULE 6. Where the excisable goods are sold in the circumstances specified in clause (a) of

sub section (1) ofsection 4 ofthe Act except the circumstance where the price is not the sole

consideration for sale, the value ofsuch goods shall be deemed to be the aggregate ofsuch
transaction value and the amount of money value of any additional consideration flowing

directly or indirectly from the buyer to the assessee.
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Explanation 1- For removal of doubts, it is hereby clarified that the value, apportioned as

appropriate, of thefollowing goods and services, whether supplied directly or indirectly by

the buyerfree of charge or at reduced costfor use in connection with the production and

sale ofsuch goods, to the extent that such value has not been included in the price actually

paid or payable, shall be treated to be the amount of money value of additional

consideration fl.owing directly or indirectly from the buyer to the assessee in relation to sale

ofthe goods being valued and aggregated accordingly, namely-

value of materials,

Isuch goods:

components, parts and similar items relatable to

value of tools, dies, moulds, drawings, blue prints, technical

0
thein

maps and charts and similar items used in the production ofsuch goods;

value of material consumed, including packaging materials,

production ofsuch goods;
value of engineering, development, art work, design work and plans

and sketches undertaken elsewhere than in the factory of production and necessary

for the production ofsuch goods.

6. I find that, In the present case, it is evident that the customers of the appellant
has supplied patterns free of cost for manufacturing of CI Casting, however, the
appellant has not included the amortised cost of dies and failed to determine the correct

transaction value of the goods sold to such buyers who have supplied the
Patterns/Moulds etc. I find that the appellant is registered with Central Excise
Department and they are aware of the Rules/ Laws of the Department. The appellant is
working under Self Removal Procedure and they are clearing their goods on self

assessment basis without physical verification or valuation by the transaction value.

In spite of the same they had not included the pattern cost in the final
assessable value. Thus, I find that, the appellant had contravened the
provisions of the Rule 4 of Cenvat Credit Rules, 2004.Therfore; they are liable

to pay differential duty along with interest as applicable.
7. Regarding the issue of imposition of penalty, I find that appellant has taken
registration with the department and they have suppressed the material facts of the
Activity of manufacture and clearance of goods and the facts of their non including
the cost of patterns in the assessable value. As there was fraud, suppression,
willful misstatement and intention to evade duty involved in this case; demand of

duty invoking larger period of limitation is legal. Therefore, I find that the

adjudicating Authority has correctly imposed the penalty.

0

8. In view of the foregoing discussion and findings, I uphold the impugned order and

disallow the appeal filed by the appellant •

9. 3141aaai arr zf #r a& 3r@ata fszrr 3#iaa at# far srar et
The appeals filed by the appellant stand disposed off in above terms. -.1, J1 I-=<.. 1~

smr <in) <$.%%
31rgrr (3r4la - II)



Attested . · ~~~s
[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post Ad.

M/s. Gujarat Techno castings Pvt. Ltd.
Near G.D. High school,

Saijpur Bogha,

Ahmedabad - 382345
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Copy to:
I' l.The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.

3.The Asstt. Commissioner, Central Excise, Div-II, AhmedabadII

4.The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-II.

5.Guard file.

6. PA file.
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